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INSTITUTE OF CONSTRUCTION
CLAIMS PRACTITIONERS

INTRODUCTION >

 What is the United Nations Convention Against Corruption (UNCAC)?
 How is corruption defined?
* How does the UNCAC and various Country laws apply to ICCP members?

e |ssues that can arise

* Basic and essential steps for ICCP members to contribute to the identification, recording, reporting,
mitigation and prevention of corrupt conduct and corruption?

e Questions
e References

PLEASE NOTE:

Corrupt conduct and corruption are defined and viewed differently in many Countries and the content of this presentation is not
legal advice although is intended to be practical in nature for ICCP members to identify, record and report corrupt conduct or
corruption where it is safe for them to do so

The presenter does not work for, consult to, own shares in or receive funding from the ICCP or members that would benefit from
this presentation, although is a Fellow of the ICCP.
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UNITED NATIONS CONVENTION AGAINST CORRUPTION (2004) >

 The United Nations Convention Against Corruption (UNCAC) is a publicly available
document which provides key messages and commitments by UN State Parties
(Countries) to the preventive measures against, and criminalisation of, corruption in the
public and private sectors.

* Ratified by 188 of the 193 UN State Parties (September 2021) which means that it Is
part of International Public Law which is addressed in domestic laws of a Country

<https://www.ag.gov.au/international-relations/international-law>

e 9 December each year is International Anti-Corruption Day, 2021 theme is “Your right,
your role: Say no to corruption”

<https://www.unodc.org/unodc/en/anticorruptionday/index.html>, (clause 7 to UN General Assembly resolution 58/4, 31 October 2003

<https://www.unodc.org/documents/brussels/UN_Convention_Against_Corruption.pdf> <https.//www.un.org/en/observances/anti-corruption-day> and
<http://www.anticorruptionday.org/>)
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WHAT IS CORRUPTION? >
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* The UNCAC does not provide an express definition of corruption, leaving it to Countries to define in their
domestic laws.

* Transparency International defines corruption as "...the abuse of entrusted power for private gain...’

<https.//www.transparency.org/en/what-is-corruption>.

* Arguably, individuals and groups cause corruption by engaging in corrupt conduct, or corrupt practices.

 What constitutes corrupt conduct or corrupt practices, and where and how do they manifest?
dishonesty regarding a particular matter or thing

misusing or misrepresenting facts, information, data or documents

recurring use of one organisation (company, contractor, subcontractor, supplier or agent)

close, personal and non-business relationships among contracting parties

false or under-described documents with substantive omissions

V. YV V V V V

undisclosed common ownership of different organisations that tender or undertake work
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WHY IS
CORRUPTION
UNACCEPTABLE?
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The Foreword to the UNCAC describes why corruption is unacceptable:

Corruption is an insidious plague t

undermines o

markets, eroc

emocracy and the ru

e of

nat has a wide range of corrosive effects on societies. It

aw, leads to violations of human rights, distorts

es the quality of life and a

to human security to flourish.

lows organized crime, terrorism and other threats

"his evil phenomenon is found in all countries—big and small, rich and poor—but it is In

the developing world that its effects are most destructive. Corruption hurts the poor

disproportionately by diverting funds intended for development, undermining a

Government’s ability to provide basic services, feeding inequality and injustice and

discouraging foreign aid and investment.

Corruption is a key element in economic underperformance and a major obstacle to

poverty alleviation and development.
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A QUICK POLL >




ICCP membership requires subscription to and
compliance with the ICCP Code of Ethics which
Includes obligations regarding:

Acting honestly with integrity, identifying and
disclosing actual and potential conflicts of

HOW DOES THE UNCAC interest to ‘...any person who may be

AND VARIOUS COUNTRY adversely affected by it...” and "...be
LAWS APPLY TO ICCP prepared to stand down where he or she is
MEMBERS?

iIncapable of maintaining the degree of

Independence or impartiality required by the
circumstance of the work being undertaken,
whether the impartiality be actual or may be
perceived as so by the concerned parties...’

A duty and responsibility to ‘...work in the
best interest of their clients whilst adhering to
the framework of ethical principles which
govern the ICCP...”and not to “...offer or
accept gifts of any kind which might
compromise the integrity of themselves, the
ICCP or this Code of Ethics...’

<https://www.instituteccp.com/about/code-of-ethics/>
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SOME KEY DEFINITIONS >

 Appropriate gift —is one that has an acceptable form and value that is proportionate to the circumstances,
offered openly, with legitimate intent and no specific expectation of return but are equivalent to what might
be provided in return, their exchange should not be a cause for concern if published in the public domain.

e Active bribery — actively paying or promising to pay bribes to others.

* Faclilitation payments — payments to a public official intended to secure or expedite routine or necessary
government or official action.

* Passive bribery — accepting bribes even if not sought.

* Public official — OECD defines as "...people who hold a legislative, administrative or judicial office...any
person exercising a public function...any official or agent of a public international organisation.

<https://stats.oecd.org/glossary/detail.asp?ID=7205> <https://www.antibriberyguidance.org/quidance/5-what-bribery> <https://compliance.admin.ox.ac.uk/definitions-
and-interpretations>
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SOME KEY CONCEPTS >

» Australia — corrupt conduct which (amongst other things) comprises or consists of conspiracy or attempt to
adversely affect the conduct of a public official or former public official in their official functions such that an
undue benefit Is derived or likely to be derived by one or more persons.

» EU — considers that corruption can be defined as the abuse of power for private gain.

» UK — corrupt practices include bribery, treating, undue influence, personation, and aiding, abetting,
counselling and procuring personation.

» MDB — use Investigations for sanctions purposes such as debarment of individuals and organisations from
participating in projects funded by African Development Bank, Asian Development Bank, European Bank for
Reconstruction and Development, Inter-American Development Bank, World Bank Group.

» Self reporting — often offers reduced punishment to those who report corruption before it occurs.
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SAMPLE ICCP MEMBER COUNTRY SNAPSHOT & sy

* Australia — Legislation criminalises both active and passive private bribery, bribery of public officials and
foreign public officials and Commonwealth public officials. Initiatives include various integrity commissions
which provide anti-corruption investigations, publications, basic standards and prevention initiatives.

* Brazil — "active bribery” and facilitation payments prohibited by Articles 317, 333 to Brazilian Penal Code but
no cap on hospitality expenses between private individuals or legal entities, “passive bribery” absent.

 China - PRC Criminal Law punishes criminal acts of bribery where at least RMB 60,000 (USD9.5kK for
individual) or RMB 200,000 (USD31.3k for corporation) is involved.

 Germany — Despite legislation “Act to Combat Corruption™ and “Criminal Code” bank accounts held in
Germany are subject to a level of secrecy which means that detalls of stolen assets stored in German
banks are not publlcly available <https:/imww.u4.no/publications/overview-of-asset-recovery-in-germany.pdf>.
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SAMPLE ICCP MEMBER COUNTRY SNAPSHOT & esnee

Papua New Guinea — established ICAC in 2020 and has two-part test for corrupt conduct being (1)
misconduct (2) which amounts to a disciplinary or criminal offence under PNG law.

Singapore — Prevention of Corruption Act (PCA) and Penal Code identify that both individuals and
companies can be held liable for bribery offences, including bribery of a foreign official.

UK — Is a signhatory to the OECD Anti-Bribery Convention, UNCAC, Council of Europe’s Civil and Criminal
Law Conventions against Corruption, member of Group of States Against Corruption (GRECOQO), has
published an Anti-Corruption Strategy 2017-2022.



INSTITUTE OF CONSTRUCTION

SAMPLE ICCP MEMBER COUNTRY SNAPSHOT & sy

e UAE - Criminal Code expressly states that “self-reporting” bribers are exempt from penalty if reporting
occurs prior to discovery by others, although unclear if this exemption extends to related offences under
other Iegislation <https://www.dlapiper.com/en/dubai/insights/publications/2019/07/the-uaes-fight-against-bribery-and-corruption/>.

e USA-U.S. law and DOJ policy encourages and incentivises cooperation between the private sector and
law enforcement to record, report, mitigate and prevent corruption.
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A QUICK POLL >




ISSUES THAT CAN ARISE @ oo

* The film director Alex Gibney, known for his documentary regarding the collapse of Enron, opines:

When it comes to governments and corporations, we should demand that less Is secret. That's where corruption flowers.

* Yet, article 12 to the Universal Declaration of Human Rights (1948) provides that:

No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon
his honour and reputation. Everyone has the right to the protection of the law against such interference or attacks.

* Transparency International considers that reform in secrecy laws in Australia Is necessary as a matter of

Improving integrity in our society, especially regarding bank account secrecy where proceeds of corruption
may be stored or transmitted.

 Many Countries and corporations have active Whistleblower Policies and procedures although the
conseguences to the whistleblower may be severe and enduring.

* Personal safety Is critical when observing, recording and reporting corruption.




There are still major obstacles

to reporting corruption cases
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Less than half of Europeans know Europeans believe that cases of
where to report a case of corruption corruption are not reported because:
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* The Ethics Centre
<https://ethics.org.au/how-do-you-
overcome-cultures-of-corruption>

Yes

440

« Uprooting corruption in Papua New
Guinea | Transparency International ‘ N
<https://youtu.be/JgKuA9xG83E> since 2017 \ _29'- y

" There Is no protection for those
who report corruption

s M

* Eurobarometer
<https://europa.eu/eurobarometer/su
rveys/detail/224 /#p=1&instr>

 Transparency International
Corruption Perceptions Index
<https://www.transparency.org/en/cpi
[2020/index/nzl>




WHAT CAN ICCP MEMBERS DO TO IDENTIFY, RECORD, REPORT, &
MITIGIATE OR PREVENT CORRUPTION?
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How can | make a difference? | am only once voice.

“If you think you are too small to make a difference try spending the night in a room with a mosquito.” Dalai Lama, West
African saying.

* Many people have and continue to speak out against corruption and circumstances which are contrary to law and
offensive to the behaviours expected by our societies.

* Recording and reporting corrupt conduct should be considered as a right and role of each individual.

« Ifitis safe for your to do so, you should record and report corrupt conduct in accordance with the requirements or
guidelines of your location of work.




A SIMPLE APPROACH FOR ICCP MEMBERS

Follow the ICCP Code of Ethics, always step-forward
rather than step-back regarding reporting corruption, if
or when It Is safe to do so.

Research information that provides approaches to
identifying, recording and reporting corruption.

Organisations such as FIDIC have integrity
management system information (FIMS) which
provide a good basis for systemically providing anti-
corruption procedures for those working on
Infrastructure projects.

Be aware that 9 December each year as international
anti-corruption day ca be used as an annual check
point to measure progress in mitigating and preventing
corruption.

‘ INSTITUTE OF CONSTRUCTION
CLAIMS PRACTITIONERS

Develop a simple checklist (similar to the
following) to identify, record and report corruption
as a part of improving integrity:

* What has happened or is likely to happen?
 Whois oris likely to be involved?

 When did it occur or is likely to happen?

 Where it took place or will take place?

 Why you consider it is likely to or did take place?
 How did it happen?

« How do you perceive, infer, believe or most

importantly know the above?

 How do | report the above and who to?
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A QUICK POLL >
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QUESTIONS?
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United Kingdom Encyclopedia of Law, Corrupt, <https://lawi.org.uk/corrupt/>.

Allens Linklaters, Papua New Guinea votes to establish an Independent Commission Against Corruption, <https://www.allens.com.au/insights-
news/insights/2020/11/papua-new-guinea-votes-to-establish-an-independent-commission-against-corruption/>.

DLA Piper, The UAE’s fight against bribery and corruption, <https://www.dlapiper.com/en/dubai/insights/publications/2019/07/the-uaes-fight-against-bribery-and-
corruption/>

Norton Rose Fulbright, Business ethics and anti-corruption laws: Australia <https://www.nortonrosefulbright.com/en/knowledge/publications/cfcb6a57/business-

ethics-and-anti-corruption-laws-Australia>.

Norton Rose Fulbright, Business ethics and anti-corruption laws: China, <https://www.nortonrosefulbright.com/en/knowledge/publications/406af5db/business-
ethics-and-anti-corruption-laws-china>.

Norton Rose Fulbright, Business ethics and anti-corruption laws: Singapore <https://www.nortonrosefulbright.com/en/knowledge/publications/17863738/business-
ethics-and-anti-corruption-laws-Singapore>.

Transparency International, Overview of asset recovery in Germany, <https://www.u4.no/publications/overview-of-asset-recovery-in-germany.pdf>
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e European Union, Eurobarometer, <https://europa.eu/eurobarometer/surveys/detail/2247#p=1&instr>.

e OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions <https://www.oecd.org/daf/anti-
bribery/ConvCombatBribery ENG.pdf>

 Oxford University <https://compliance.admin.ox.ac.uk/definitions-and-interpretations>

e Transparency InternationalTransparency International, 25 Corruption Scandals that Shook the World, 2021 <https://www.transparency.org/en/news/25-
corruption-scandals>

e Extractive Industries Transparency Initiative <https://eiti.org/>

e United Nations Convention Against Corruption https://www.unodc.org/unodc/en/treaties/CAC/

e The Bribery Prevention Network What should | do if my organisation doesn’t have an anti-bribery program? - Bribery Prevention Network I'm working in a country
that is prone to bribery and corruption — what red flags does my team need to be aware of? - Bribery Prevention Network

e Sanctions lists

ADB “published sanctions list” <https://www.adb.org/site/integrity/sanctions>

World Bank sanctions list <http://www.worldbank.org/debarr>

Sanctions Secretariat of the Bank of Papua New Guinea <https://www.bankpng.gov.pa/financial-sanctions-in-png-an-overview/>



about:blank
about:blank
https://compliance.admin.ox.ac.uk/definitions-and-interpretations
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank
about:blank

INSTITUTE OF CONSTRUCTION
CLAIMS PRACTITIONERS

THANK YOU
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