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What are Time Bars?



WHAT ARE TIME BARS?

• A Time Bar provision in the context of construction contracts is one that requires a certain action 

(usually from the Contractor) within a specific timeframe for entitlement to relief (cost and/or 

EoT)

• Condition Precedent to entitlement.

• In the context of construction claims, it is associated with a contractor’s serving the Engineer (or 

the Employer) a Notice to Claim for additional cost and/or time with respect to a specific event or 

circumstance giving rise to the claim.

• If the Contractor fails to provide notice or make a claim within the time limit, then he is not 

entitled to relief in respect of the relevant event or occurrence.



WHAT ARE TIME BARS?

PRO’s:

• A useful contractual mechanism especially considering delay and additional costs during the 

course of a project, being a tool for problems not to fester until the end of the project and are a 

means of progressing matters to conclusion during the course of the project as opposed to 

waiting until the project’s conclusion.

• Put simply, an early claim notification mechanism which would result in an early resolution as 

well.

• Time Bar provisions allow the Employer to take necessary actions in a timely fashion: e.g. 

searching for additional funds, or, depending on the severity of the events or circumstances of 

the claim event, suspension or even termination of the contract!



WHAT ARE TIME BARS?

CON’s:

• Promotes a ‘claims culture’ that hinders the productivity of managerial resources and inhibits the 

working relations between the Contractor, Engineer and Employer 

• Usually results in the appearance of Claims Managers at the early stages of projects (which may 

be a good thing for ICCP members!)

• Found “Draconian”, “Doubtful Feature”, “Most blatant as regards unequal treatment between the 

Employer and Contractor”, “Outside the range of balance of fairness” by some renowned 

construction law practitioners 



WHAT ARE TIME BARS?

Time Bar Clauses in Standard Form Construction Contracts:

• Prior to the FIDIC 1999 Suite of Contracts, time bar provisions were very rare – basically did not 

truly exist. 

• Standard construction contracts in the UK did not contain time bar clauses and parties to a 

contract were free to deal with claims months, even years, after the claims first arose

• NEC3 Clause 61.3 was introduced six years after FIDIC 99



WHAT ARE TIME BARS?

Time Bar Clauses in Standard Form Construction Contracts:

• SC 20.1 - FIDIC 99 RB:

“If the Contractor considers himself to be entitled to any extension of the Time for Completion and/or any 
additional payment, under any Clause of these Conditions or otherwise in connection with the Contract, the
Contractor shall give notice to the Engineer, describing the event or circumstance giving rise to the claim. 
The notice shall be given as soon as practicable, and not later than 28 days after the Contractor became
aware, or should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within such period of 28 days, the Time for Completion shall 
not be extended, the Contractor shall not be entitled to additional payment, and the Employer shall be
discharged from all liability in connection with the claim. Otherwise, the following provisions of this Sub-
Clause shall apply.”



WHAT ARE TIME BARS?

Time Bar Clauses in Standard Form Construction Contracts:

• NEC3 - Clause 61.3:

“If the Contractor notifies the Project Manager of an event which has happened or which he expects to 
happen as a compensation event if:

- The Contractor believes that the event is a compensation event
and
- The Project Manager has not notified the event to the Contractor.

If the Contractor does not notify of a compensation event within eight weeks of becoming aware of the 
event, he is not entitled to a change in the Prices, the Completion Date or a Key Date unless the Project
Manager should have notified the event to the Contractor but did not.”



How to “get around” the Time Bars?



HOW TO GET AROUND TIME BARS?

1- PLAY THE LAW CARD!

• Common Law Jurisdictions: Very limited grounds to “go around” Time Bar Provisions in 

construction contracts 

• Civil Law Jurisdictions: Relatively more possible based on certain core principles, however still a 

long shot



HOW TO GET AROUND TIME BARS?

Common Law Jurisdictions:

• Prevention by the Employer

• Unfair Contract Terms Act 1977

• Waiver and estoppel (for works outside the Contract)

• Principle of “Good Faith”

Above tactics are not always successful in Common Law

jurisdictions! 



HOW TO GET AROUND TIME BARS?

Prevention Principle:

• A party to a contract (Employer for this case) may not benefit from its own breach of Contract

• Peak v McKinney (1970): Judge held that “since the delays were in part due to the employer, 

and since the extension of time mechanism in the contract did not cater for the situation of 

employer-caused delays, the completion date became “at large” and the liquidated damages 

clause became inoperable”

• However, this does not apply if the contract provides for a mechanism for relief to the Contractor 

in respect of Employer-culpable (delay) events. 

• All modern standard form construction contracts now contain ample provisions in this regard.

• If the Contractor fails to trigger this mechanism on time by issuing the proper notice, he loses his 

entitlement (even though it may amount to the Employer benefiting from its own breach!) 



HOW TO GET AROUND TIME BARS?

Unfair Contract Terms Act 1977:

• Test of reasonableness (Section 11) under the Unfair Contract Terms Act 1977. 

• Construction Contracts are usually between two well-informed and experienced parties and are 

negotiated so chances of success by a contractor in defeating the time bar provision in the UK 

using the Unfair Contract Terms Act 1977 are low.

• Commercial Management (Investments) Ltd vs Mitchell Design and Construct Ltd. & Anor 

(2016): The test of “reasonableness” was applied and the FIDIC time bar clause in the contract 

and the FIDIC time bar has passed. However amateurishly drafted or amended time bar clauses 

that are not negotiated and imposed directly by the Employer may be found unreasonable thus 

unenforceable at the court or tribunal. 



HOW TO GET AROUND TIME BARS?

Waiver and Estoppel:

• The loss of right or cessation of entitlement to the performance of the contractual obligation 

either temporarily or permanently through an act which shows that the contracting party in 

question is intentionally not intending to enforce the contractual right or to require the 

performance of the contractual obligation. 

• E.g. a “partnership-based” contract that includes a requirement for the parties to act “in a spirit of 

mutual trust and cooperation”. It may be unreasonable for the employer to insist on strict 

compliance with the contractual time bar when the contractor can claim that a notice was not 

served within the time limit in the “spirit of mutual trust and cooperation”.

• A party may be prevented from departing from a promise, assumption or representation it has 

encouraged or made if it would be unconscionable to do so



HOW TO GET AROUND TIME BARS?

Principle of “Good Faith”:

• Principle of “Good Faith” substantially differs from that in Civil Law Jurisdictions, and according 

to some, does not even practically exist in Common Law jurisdictions.  

• Roman principle of ‘contracts de droit strict ’applies in common law countries

• “Freedom to Contract” is paramount in Common Law hence “Good Faith” is not an overriding 

obligation - as opposed to the Courts’ right to amend the provisions of the Contracts based on 

the Good Faith principle in Civil Law jurisdictions.   

• In the absence of express good faith obligations in contract, there is no explicit overriding 

provision under many Common Law jurisdictions (e.g. UK) that obligates contracting parties to 

act in good faith.

• Since there is no general or universal doctrine of good faith under common law jurisdictions, and 

that the implication of such term would only be in very particular circumstances, which are 

unlikely to arise in standard form construction and engineering contracts. 



HOW TO GET AROUND TIME BARS?

Civil Law Jurisdictions:

• Principle of “Good Faith”

• Limitation / Prescription Periods

• Prevention / Unjust Enrichment  

• Waiver and Estoppel

Better chances for the Contractor to challenge Time-Bar provisions under Civil Law jurisdictions! 



HOW TO GET AROUND TIME BARS?

Good Faith:

• Almost all Civil Codes requires the contracts be performed in “good faith”. Especially in MENA 

/GCC region, it is an overriding requirement. 

• May extend to performance ‘in accordance with custom and the nature of the transaction’ as well

• Therefore, application of time-bars (especially those in relation to a right to claim) may not be as 

straightforwardly applicable as in Common Law jurisdictions.

• Examples: 

• If an Employer abuses his right under a time-bar clause to reject a contractor’s claim due to 

a late notice when the Employer acted in bad faith (through, for example, prior knowledge of 

the event at hand), then such a rejection may be held unenforceable under the law. 



HOW TO GET AROUND TIME BARS?

Good Faith:

• That is, if the Employer was (especially pre-contract) aware of the events or circumstances 

which would give raise to a claim, furthermore also knew about claim-related events or 

circumstances post-contract as recoded in Site Meetings, various Correspondence etc., 

merely a delayed Notice of Claim may not be the sole ground to reject the Contractor’s 

claim. 

• It can be deduced also that the duty of good faith imposes on the Employer an obligation to 

cooperate with the Contractor and inform him of any potential event that may cause the 

Contractor substantial financial losses, notwithstanding the contractor’s obligation to present 

a formal notification to the employer within 28 days of the event giving rise to claim.

• It also relates to the contracting parties’ will to the “direct purpose” of the contract. There is a 

distinction between the “direct purpose” of entering into a contract and the ‘motive’. Therefore 

the application of Good Faith on commercial sales contracts may be different from construction 

contracts – e.g. direct purpose for a seller would be to collect the price of the item being sold, 

while the direct purpose of the buyer would be to purchase the item being sold on a sales 

contract.



HOW TO GET AROUND TIME BARS?

Limitation / Prescription Periods:

• Especially in the MENA Region, there has been a long debate as to the applicability of Time 

Bars at all, due to 2 main reasons:

• Many Civil Codes contain exculpatory time bar provisions. That is, the limitation period is 

considered “public policy” therefore the contract parties cannot impose shorter limitation 

periods themselves. 

• Sharia Law principle which can be summarized as “A just claim never dies” 

• Long story short, the presiding view now is the Time Bars in standard form construction 

contracts are “preclusion” periods rather than “”prescription” or “limitation” periods, and the 

Parties’ rights to freedom of contract taking into cognizance their commercial positions is 

favoured better by the courts. However, clear and precise wording in this regard is strongly 

recommended to contract drafters (drafters of particular conditions on standard form contracts) 



HOW TO GET AROUND TIME BARS?

Prevention / Unjust Enrichment: 

• Goes hand-to-hand with the “Good Faith” principle (i.e. the concept of “equity and fair dealing”). 

• Time-bars may not be sole grounds for rejecting the Contractor's entitlement - E.g. on a very substantial 

claim submitted by the Contractor in relation to an Employer’s breach or a legitimate act, such as the 

ordering of a variation.

• Breach or abuse of right under the law: E.g. where the Employer denies the Contractor an extension of 

time in circumstances where the Employer knew, or ought to have known, about a delay experienced by 

the Contractor that is attributable to the Employer

• If prevention is proven, then it may be considered as a circumstance where a party’s exercise of its rights 

may be unlawful under various Civil Codes (Article 63 of the Qatari Civil Code, Article 148 of the Egyptian 

Civil Code etc.) 

• The judges have the right to reduce or completely set aside the damages claimed by the Employer under 

the contract (even in the form of liquidated and ascertained damages), e.g.:

• If the Employer, by his own fault, has contributed to the cause of, or increased, the loss. 

• Has not suffered any loss

• The amount fixed was grossly exaggerated



HOW TO GET AROUND TIME BARS?

Waiver and Estoppel:

• Waiver can be applicable e.g. in situations where an Employer, by his conduct, waives the 

obligation on a contractor to provide the claim notice within the specified time period

• E.g. the Employer’s processing of contractor’s claims previously during the course of the project 

- despite the lack of a notice of claim in place or despite the serving of a late notice.

• The recurrence of such incidents can lead to the understanding that the strict requirement of the 

notice within the specified period has been waived or “voluntarily released” by the Employer. 

• This way the Employer may be benefiting from his own fault anymore of not insisting on the 

contractor’s obligation to strictly abide by the notice requirements in the contract.



HOW TO GET AROUND TIME BARS?

2- LOOK DEEPER INTO THE CONTRACT!

• There are various tactics which may be adopted to overcome time-bar related challenges in 

standard form contracts. 

• Examples will be provided for FIDIC 1999 and 2017 Suites



HOW TO GET AROUND TIME BARS?

Contractual / Practical Ways to Get Around Time-Bars in the FIDIC Suite:

• Design Deficiencies in Employer Designed Contracts (e.g. Red Book)

• Notices that should be given “Promptly” 

• Advance / Early Warnings & “Intention” to Claim

• Selecting the best standard form contract suitable for your Project



HOW TO GET AROUND TIME BARS?

Design Deficiencies in Employer Designed Contracts:

• FIDIC 99 RB:

• FIDIC 2017 RB:



HOW TO GET AROUND TIME BARS?

Design Deficiencies in Employer Designed Contracts:

• The Contractor may argue that it was only practically possible for him NOW (e.g. even after 2 

years from commencement of the works) to have discovered the error in the Employer's 

design - and therefore commence the contractual mechanism first by notifying the Engineer / 

employer under SC 1.8 and thereafter under 20.1 as the case may be. This may complicate / 

frustrate the strict application of time-bars (for notice of claim in particular)  

• In Contractor-designed Contracts (e.g. Yellow and Silver Books) there exist time-bar 

requirements during which the Contractor shall review the Employer’s Requirements, and 

give notice the Engineer /Employer in case he discovers errors, discrepancies etc.



HOW TO GET AROUND TIME BARS?

“Prompt” Notices:

• FIDIC 99 RB:



HOW TO GET AROUND TIME BARS?

“Prompt” Notices:

• FIDIC 99 RB:



HOW TO GET AROUND TIME BARS?

Advance / Early Warnings & “Intention” to Claim:

• FIDIC 2017 RB:

• One of the main reasons why the Contractors hesitate to issue Notices of Claims is not to 

irritate the Employer. So instead issue “Advance Warning” notices - as many as you like!



HOW TO GET AROUND TIME BARS?

Advance / Early Warnings & “Intention” to Claim:

• FIDIC 99 RB:

• Clause 16 of NEC Contracts makes clear the circumstances in which either party would be 

expected to issue an early warning notice. An early warning notice must be issued as soon 

as a party becomes aware of ‘any matter’ which could affect the total of the prices, could 

delay completion or a key date, or impair the performance of the works in use. 



HOW TO GET AROUND TIME BARS?

Advance / Early Warnings & “Intention” to Claim:

• Key case: Obrascon Huarte Lain SA v Her Majesty’s Attorney General for Gibraltar

• Mr Justice Akenhead’s comment that for the purposes of the 28-day time limit in Sub-

Clause 20.1, the “event or circumstance” can mean either the incident itself or the delay (or 

cost) which results from the event in question, is one which will be referred to in many 

future claims, especially where the delay or cost effect of an event is not felt until some 

time after the actual event itself.

• Akenhead’s foregoing interpretation (although he ultimately decided in favour of the 

employer based on other grounds) of this is quite noteworthy with regard to when the 

“clock starts ticking” to issue the Claim Notice. However always be proactive and issue 

advance warnings (or correspondence in similar effect) 



HOW TO GET AROUND TIME BARS?

• Use more flexible standard form conditions of contract (E.g. if amendment / Particular Conditions 

not possible)

2021 Green Book: Unlike the 2017 Red and Yellow Books – which provide that in case of failure to 

timely notify a claim, the claiming party forfeits its right to any relief – the new Green Book merely 

provides that any entitlement or relief should “take account of the extent (if any) to which the failure [to 

provide notice] has prevented or prejudiced proper investigation of the claim, and/or mitigation of the 

effects of the claim event or circumstance” (Sub-Clause 13.2.2).

FIDIC 2017 Suite: The Engineer has now the right to remove certain time-bars. The new sub-clause 

20.2.5 does provide the Engineer with the power to waive a failure to follow a time bar requirement. The 

Engineer can take the following into account: 

- Whether the other Party would be prejudiced by acceptance of the late submission; and 

- Whether the other Party had prior knowledge of the event in question or basis of claim. 

JCT Suite of Contracts: More flexible compared to FIDIC & NEC with regard to notices of claims & time 

bars. The Contractor must serve notice of a delay to the Employer when it becomes ‘reasonably 

apparent that the progress of the Works or any Section is being or is likely to be delayed…’



HOW TO GET AROUND TIME BARS?

AND FINALLY….

• Issue notices TIMELY! Follow all of the Contract procedural requirements strictly! Do 

your part well! Do not rely on any workarounds! 

• Especially closely follow any changes in the applicable Laws & Legislation in the 

country. Follow legal consultants 'social media accounts etc. if you need to

• Contact us from LinkedIn etc. for quick advice if needed



QUESTIONS

QUESTIONS?



QUESTIONS

“(FIDIC Silver Book) What happens if we fail to notify in time say we were 3 months late?

The Works were delayed due to let’s say late approval of Vendors and we didn’t notify immediately 

because we wanted to make sure if we were delayed or not.

How do we get round this ?”

• Need to investigate if the crux of the matter is indeed late approval of Vendors. Note that approval 

for subcontractors (/vendors, suppliers and such) is not mandatory under Silver Book 99:



QUESTIONS

• FIDIC 99 RB:

- Therefore if the Contractor was requested to have the Subcons / Vendors approved, and moreover if the 

approval thereof is delayed by the Employer (especially if there are reminders in place from the Contactor 

that fairly constitute “Advance Warning”) then the Contractor would have a strong argument as the Employer 

shall not benefit from his own breach. 



QUESTIONS

• Also, it can be argued that the time-bar starts from only when the consequence (delay) was 

crystalized: e.g. the delay event consumed float and rendered (or to render) critical (path)

• Obrascon Huarte Lain SA v Her Majesty’s Attorney General for Gibraltar : Mr Justice 

Akenhead’s comment that for the purposes of the 28-day time limit in Sub-Clause 20.1, the 

“event or circumstance” can mean either the incident itself or the delay (or cost) which 

results from the event in question, is one which will be referred to in many future claims, 

especially where the delay or cost effect of an event is not felt until some time after the 

actual event itself.



QUESTIONS

“If the claim notice is obviously time-barred but the Contractor submits a Claim, will the Engineer 

consider the Claim and issue detailed Determination in respect of all elements of request (e. g. 

factual matter, entitlement, quantification etc.) and "reject the Claim" due to time-bar reason or just 

in one sentence declare that claim notice is time-barred and based on such declaration "reject the 

Claim" (FIDIC Red Book 1999 applies)”

• This is a common question which stems from the construction of Sub-Clause 20.1 in FIDIC 99 suite, 

which has now been significantly improved in the 2017 Suite. 

• Under FIDIC 99, the Contractor first should send the claim notice within 28 days, and within 42 days 

thereafter, should submit the fully detailed claim file to which the Engineer shall respond to. If the 

Engineer rejects the claim forthwith, then the Contractor may air his disagreement thereto.

• The Engineer shall then determine under SC 3.5, which should include “detailed comments”. There 

are different views as to the level of detail of the Determination. Although some contract practitioners 

are of the opinion that it should have a full review of the claim (which would perhaps be more prudent 

yet time-consuming) the prevailing view is that (including myself) it would be sufficient the 

determination only provides explanation as to why the claim was considered time-barred especially if 

it is “obvious”



QUESTIONS

“(FIDIC 99) If any Instruction of the Engineer for a Variation under Clause 13.1 (not a Variation 

proposal under 13.3), causes the Contractor to stop some current activities and resulted "Abortive 

Works" and "Idling Resources". Can the Contractor just include these costs in his Variation or does 

he need to give notice under Clause 20.1?”

• The Contractor may include such (direct) costs in his cost submission. If the Engineer rejects then he 

may claim the same under 20.1 and the whole claim / dispute process commences. However note 

that indirect and consequential loss may not be payable in certain circumstances given the nature of 

what is actually being claimed by the Contractor.

“Is the Employer required to give notice under Clause 2.5 for deduction of Contra Charges under 

Sub-Clauses 4.2, 5.4, 9.2,10.2, 11.4, 11.6, 11.11 & 18.2??”

• 4.2 Performance Security: In order to be able to deduct or set-off sums, the sums need to be 

determined (or agreed) by the Engineer under 3.5, and for that, SC 2.5 must be followed. However 

this is not a pre-requisite for calling of the Performance Bond itself (especially f unconditional on-

demand) 



QUESTIONS

• 5.4 Evidence of Payments: Not necessary. 



QUESTIONS

• 9.2 (similar to 9.4): Yes.   



QUESTIONS

• 10.2 Taking Over of Parts of the Works: Not quite sure how Employer’s Claims are applicable to this 

clause however if somehow applicable then yes – the Employer needs to claim under 2.5

• 11.4 Failure to Remedy Defects: Yes – it is clearly spelled out in the Sub Clause

• 11.6 Further Tests: The tests “shall be carried out at the risk and cost of the Contractor”. However if 

the Contractor argues that the reasons were re-testing were not solely attributable to him, then he 

needs to claim under FIDIC 99 and ask for a determination under FIDIC 2017. In such cases in order 

for the Employer to be able to make a deduction or set-off etc. the mechanism under SC 2.5 should 

be followed. 



QUESTIONS

• 11.11 Clearance of Site: Yes. This was unclear in FIDIC 99 but improved in FIDIC 2017 as follows 

(which however suggest that the Engineer either has to be on-board for a few months after the 

Performance Certificate, or another Engineer is appointed.)



QUESTIONS

• 18.2 Insurance for Works and Contractor’s Equipment: There are various aspects which may be 

subject to an Employer’s Claim. For example, for deductibles there should be no claim (by either 

party). However for the below Item 18.2.(d) it is clear that SC 2.5 shall apply. 



CONTACT DETAILS

TELL ME MORE

To learn more about the ICCP please visit: 
www.instituteccp.com.

For general enquiries please contact Jennifer 
Smith: jennifer.smith@instituteccp.com.

For membership specific enquiries please 
contact: membership@instituteccp.com.  


