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About the Speaker — Azhar Bashir Khan: ‘
ICCP

= Civil Engineer (Master's degree) with over 23 years of experience;

= Deputy Director, Contract & Legal Department, SINOTEC Co. Ltd. (Chinese EPC contractor);
* Managing EPC and infrastructure projects across Pakistan, Middle East and Africa;

= Member of Steering Committee of ICCP;

» Fellow of CIArb (FCIArb) and Fellow of ICCP (FICCP);

» Experienced in managing arbitrations and DRB proceedings;

» LinkedIn Profile of the Speaker is available at https://www.linkedin.com/in/azhar-bashir-khan/
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Sequence of Presentation:

Delay and Disruption Claims in EPC Contracts: A Contractor's Perspective

. Introduction
Learning objectives;
Why a contractor's perspective matters.

. Understanding Claims

Delay vs. Disruption — The Critical Distinction;
Employer's Common Argument for Rejection of Claim;
Types of Delay.

. Legal Entitlement

Where Does Entitlement Come From?

Key FIDIC Clauses for Contractors (1999/2017
Editions);

The Importance of Notice Provisions;
Governing law considerations;

Proving Causation;

Quantum — What Can You Claim?

<
ICCP

4. Proving the Claim

The Evidence Pyramid;

Essential Records for Claims;

The As-Planned vs. As-Built Method;
Time Impact Analysis (TIA);

Disruption — The “Measured Mile”;
Industry Studies for Disruption;

The Role of Expert Witnesses;

Document Retention — A Cautionary Tale.



Sequence of Presentation:

Delay and Disruption Claims in EPC Contracts: A Contractor's Perspective

5. Common Contractor Mistakes

= Mistake #1 — Late Notices;

= Mistake #2 — Poor record-keeping;

=  Mistake #3 — Overclaiming;

=  Mistake #4 — Ignoring Concurrent Delay;

=  Mistake #5 — Failure to prove causation;

=  Mistake #6 — Poorly Drafted Claim Submissions;

= Mistake #7 — Ignoring Dispute Resolution Clauses;
=  Summary of Mistakes.

6. Practical Recommendations
* Proactive claim management;
= The 5 Golden Rules for Contractors;

= Negotiation vs. Arbitration — A Strategic Choice;

= Preparing for Arbitration — A Contractor's Checklist;

=  Working with External Counsel;
* Building a Claim-Ready Culture.

7.
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Key Takeaways
* The 5 Most Important Takeaways;
Final Thought.
. Real Case Study
Background;
Delay Events & Employer's Rejections;
Employer's Key Rejection Tactics (Familiar?);
Key Arguments Raised by Contractor;
Arbitration Award — Key Findings (based on domestic

arbitration);

Final Outcome (Negotiated Settlement after Award);
Lessons for Contractors (from the project discussed in
case study).
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Delay and Disruption Claims in EPC Contracts: A Contractor's Perspective ‘

ICCP

1. Introduction
= [earning objectives;
= Why a contractor's perspective matters.




1. Introduction:

ICCP

Learning Objectives:

The difference between delay and disruption claims
Legal entitlement requirements under standard EPC contracts
How to prove claims with proper evidence

Common mistakes contractors make (and how to avoid them)

-

Practical strategies for successful claim management

6. And most importantly — how to avoid common mistakes that lead to claim rejection



1. Introduction:

ICCP

Why a Contractor's Perspective?

Most webinars on claims are presented by:
= Lawyers (focus on legal principles)

= Consultants (focus on methodologies)

= Owners/Employers (focus on defense)

This session is different.

I will share practical insights from someone who:
= Prepares and manages claims daily
= Works under EPC contracts across multiple jurisdictions

= Experiences the real challenges contractors face — daily



Delay and Disruption Claims in EPC Contracts: A Contractor's Perspective ‘

ICCP

2. Understanding Claims

= Delay vs. Disruption — The Critical Distinction;

* Employer's Common Argument for Rejection of
Claim;

= Types of Delay.




2. Understanding Claims:

Delay vs. Disruption — The Critical Distinction:

What is it?

Remedy

Proof required

Common causes

Delay

Extension of project completion time

EOT + prolongation costs

Impact on critical path

Late drawings, site access delays,
variations

ICCP

Disruption

Loss of productivity/efficiency
Compensation for lost productivity

Loss of output vs. planned output

Re-sequencing, overcrowding,
acceleration

6



2. Understanding Claims:

ICCP

Employer's Common Argument for Rejection of Claim:

Critical Path: Longest sequence of activities determining project completion.
Float: Time an activity can be delayed without delaying completion.
Concurrent Delay: Employer and contractor delays occurring simultaneously.

Employer's Common Argument:

= "Delay was not on critical path" — No EOT

= "Contractor used float" — No EOT

= "Concurrent delay exists" — No prolongation costs
= "No (or late) notice given" — No EOT

Contractor's Response:

= Document everything.

= Prove your delay was critical and employer-caused.

= Keep proof of delivery.

= Submit protective notice immediately — even without full quantification.

6



2. Understanding Claims:

ICCP

Types of Delay:

Type Cause Entitlement

Excusable & Employer. risk (e.g., late drayvmgs,
delayed site access, suspension of EOT + Costs

Compensable
work, slow approvals)

Excusable but Non- Neutra.l events (e.g., force majeure, EOT only

Compensable exceptional weather)
Contractor risk (e.g., Late mobilization

Non-Excusable of own resources, poor prodl.lctivity, No EOT, liquidated damages
delayed procurement, defective work may apply f(;)

requiring redolate)



Delay and Disruption Claims in EPC Contracts: A Contractor's Perspective ‘

ICCP

3. Legal Entitlement

* Where Does Entitlement Come From?

= Key FIDIC Clauses for Contractors (1999/2017
Editions);

= The Importance of Notice Provisions;

= Governing law considerations;

= Proving Causation;
" Quantum — What Can You Claim? o N




3. Legal Entitlement:

ICCP

Where Does Entitlement Come From?

= Express Contract Clauses (¢.g., FIDIC Sub-Clauses on variations, delays, claims)
= Governing Law (common law principles like breach of contract, unjust enrichment)

= Civil Law Codes (good faith, implied obligations)

Critical Point: Your claim must be based on a valid legal entitlement, not just on "fairness."



3. Legal Entitlement:
ICCP

Key FIDIC Clauses for Contractors (1999/2017 Editions):

Clause Subject Action Required
8.4 Extension of Time Notice within 28 days
8.5 Delays Caused by Authorities EOT entitlement
13.3 Variation Instruction Written instruction required
201 Contractor's Claims Notice within 28 days; detailed submission within
42 days
20.2 Appointment of DAB Dispute resolution mechanism

Q,



3. Legal Entitlement:

ICCP

The Importance of Notice Provisions:

The Trap: Most EPC contracts require strict compliance with notice provisions.

Consequences of Late Notice:
= Forfeiture of claim (under common law jurisdictions)
= Employer's time-bar defense

= Reduced or no entitlement

Contractor's Best Practice:
= Submit notice IMMEDIATELY upon becoming aware of a delaying event
= Do not wait to quantify the claim

= Submit "protective notice" and follow up with detailed submission later @



3. Legal Entitlement:

ICCP

Governing Law Considerations:

Common Law Approach (England, Singapore, Hong Kong etc):
= Strict mterpretation of contract terms
= Notice provisions are typically conditions precedent

= Concurrent delay rules are well-established

Civil Law Approach (Middle East, Europe, China etc):
= Good faith principle applies
= Courts may be more flexible with procedural non-compliance

= Unjust enrichment is a recognized claim basis

Practical Tip: Know which law governs your contract and adjust your claim strategy accordingly. f(;)



3. Legal Entitlement:

ICCP

Proving Causation:

The Chain of Causation:
Employer Event — Impact on Progress — Delay to Critical Path — EOT & Costs

Common Failures:
= Asserting delay without demonstrating impact on critical path
= Assuming causation without evidence

= Jgnoring concurrent delays

Best Practice: Use contemporaneous records to build a logical, documented chain.



3. Legal Entitlement:

Quantum — What Can You Claim? ICCP
Delay (EOT + Prolongation Costs):

Site overheads (staff, equipment, site establishment)

Head office overheads

Financing costs

Insurance extensions

Disruption (Loss of Productivity):
= Measured mile analysis

» Industry studies (e.g., IBEC, MCAA)

= Earned value analysis

Important: f(';)

= You must prove both entitlement and quantum. Neither 1s presumed.

= Prolongation cost claims are the most heavily contested and difficult to prove without contemporaneous, Engineer-
verified records.



Delay and Disruption Claims in EPC Contracts: A Contractor's Perspective ‘

ICCP

4. Proving the Claim

* The Evidence Pyramid;

= Essential Records for Claims;

= The As-Planned vs. As-Built Method;

* Time Impact Analysis (TTA);

= Disruption — The “Measured Mile”;

" Industry Studies for Disruption;

= The Role of Expert Witnesses;

= Document Retention — A Cautionary Tale.

.



4. Proving the Claim:
The Evidence Pyramid ICCP

Top (Most Reliable):

= Contemporaneous records

= As-planned and as-built schedules

= Site diaries and daily reports

= Correspondence (emails, letters, meeting minutes)
Middle:

= Witness statements (factual)

= Photographs and videos

Bottom (Least Reliable):

= After-the-fact reconstructions

= QOral testimony without documentation



4. Proving the Claim:

Essential Records for Claims:

Record Type
As-planned schedule
Updated schedules
Daily site reports
Labour returns
Plant and equipment logs
Correspondence
Meeting minutes

Photographs/videos

ICCP

Why It Matters

Baseline for comparison

Shows progress over time

Records resources, activities, delays
Productivity measurement

Utilization and downtime

Proof of notices, instructions, disputes

Records discussions and decisions

Visual evidence of site conditions @



4. Proving the Claim:
The As-Planned vs. As-Built Method: ICCP

How It Works:
= Compare planned completion date with actual completion date
= [dentify the delay (simple, but limited)

Limitations:
= Does not explain WHY delay occurred
= Cannot handle concurrent delays

= Does not analyze disruption

Best Used For: Simple, single-cause delays or as a starting point for more detailed analysis.



4. Proving the Claim:

Time Impact Analysis (TTA): ICCP
How It Works:

= Start with as-planned schedule

= Insert each delaying event one by one

= Measure the impact of each event on the project completion date

Advantages:
= Can handle multiple, sequential delaying events
* Demonstrates causation

= Accepted 1n arbitration

Disadvantages:
= Requires robust scheduling software

* Time-consuming and costly @
= Requires skilled scheduler



4. Proving the Claim: ‘
Disruption — The “Measured Mile”: ICCP

Concept: Compare actual productivity during the disrupted period with productivity during an unaffected period on
the same project.

Example:

= Normal productivity (Measured Mile): 100 m*/day
= Disrupted productivity: 70 m*/day

» Loss: 30 m?/day x duration = total lost productivity

Requirements:
= Reliable daily records
= (Clearly defined unaffected period

= Same work, same conditions



4. Proving the Claim:
Industry Studies for Disruption: ICCP

When "Measured Mile" is not available, industry studies can provide benchmarks:

Study Best For

IBEC (1940s) General construction
MCAA (1970s) Mechanical/pipefitting
NECA (1970s) Electrical

Business Roundtable (1980s) Large industrial projects

Warning: Industry studies are often challenged. Use them as secondary evidence, not primary proof.



4. Proving the Claim:
The Role of Expert Witnesses: ICCP

In complex claims, an expert witness may be necessary to:
= Analyze delay and disruption
= Present findings in a clear, credible manner

= Withstand cross-examination

When You Need an Expert:
= Multiple, concurrent delays
= Large value claims

* Technical complexity

= Disputed delay analysis methodology

As a contractor representative, you instruct the expert. Choose wisely. @



4. Proving the Claim: ‘
Document Retention — A Cautionary Tale: ICCP

The Problem: Many contractors fail to keep records for the duration of the project + applicable statute of limitations.

Best Practice:

= Retain all project records for at least 6-10 years after project completion
= Do not destroy schedules, diaries, or correspondence

= Consider digital backup and cloud storage

Why: When a dispute arises 3-4 years after project completion (common in construction), you will need those records
to prove your claim.

Q,



Delay and Disruption Claims in EPC Contracts: A Contractor's Perspective ‘

ICCP

S. Common Contractor Mistakes

= Mistake #1 — Late Notices;

= Mistake #2 — Poor record-keeping;

= Mistake #3 — Overclaiming;

= Mistake #4 — Ignoring Concurrent Delay;

= Mistake #5 — Failure to prove causation;

* Mistake #6 — Poorly Drafted Claim Submissions;

= Mistake #7 — Ignoring Dispute Resolution Clauses;
* Summary of Mistakes.




5. Common Contractor Mistakes:
Mistake #1 — Late Notices: ICCP

The Mistake: Waiting to submit a claim until the full impact is known.

The Consequence: Forfeiture of claim under strict notice provisions (e.g., FIDIC 20.1).

The Solution:
= Submit protective notice immediately

= State: "Notice 1s given without prejudice to our full entitlement, which will be quantified later"

= Follow up with detailed submission within the contract timeframe



5. Common Contractor Mistakes:
Mistake #2 — Poor Record-Keeping: ICCP

The Mistake: Inconsistent, incomplete, or missing daily records.

The Consequence: Inability to prove causation or quantify damages. Claim rejected or significantly reduced.

The Solution:
» Implement a standardized daily reporting system

» Tram site staff on what to record (resources, delays, weather, mstructions)

= Store records securely and back them up



S. Common Contractor Mistakes: &
Mistake #3 — Overclaiming: ICCP

The Mistake: Claiming for every delay, regardless of critical path or entitlement.

The Consequence: Loss of credibility with the employer, DAB, or tribunal. The entire claim may be viewed with
suspicion.

The Solution:
= Be realistic and evidence-based
= Acknowledge contractor-caused delays where they exist

= Credibility is more valuable than an inflated claim



S. Common Contractor Mistakes: &
Mistake #4 — Ignoring Concurrent Delay: ICCP

The Mistake: Assuming all delay is the employer's responsibility, ignoring the contractor's own concurrent delays.
The Consequence: Claim for prolongation costs 1s denied (common law approach).

The Solution:
= Conduct honest delay analysis
= [dentify concurrent periods

= Claim EOT but not costs for concurrent periods



5. Common Contractor Mistakes:
Mistake #5 — Failure to Prove Causation: ICCP

The Mistake: Asserting "Employer delayed us" without demonstrating impact on critical path.
The Consequence: Claim dismissed for lack of evidence.

The Solution:
= Link each delaying event to specific activities
= Show those activities on the critical path

= Quantify the delay period using accepted methodology



5. Common Contractor Mistakes:
Mistake #6 — Poorly Drafted Claim Submissions: ICCP

The Mistake: Long, disorganized, argumentative submissions without clear structure.

The Consequence: Employer or tribunal struggles to understand the claim. Key points are missed.

The Solution:

= Use clear structure: Entitlement — Causation — Quantum
" Include an executive summary

= Support each assertion with evidence

= Be professional, not emotional



5. Common Contractor Mistakes:

Mistake #7 — Ignoring Dispute Resolution Clauses: ICCP
The Mistake: Assuming that a rejected claim is the end of the matter.
The Consequence: Waiver of rights to escalate the dispute.

The Solution:

= Know your contract's dispute resolution clause (DAB — arbitration? litigation? tiered?)
= Comply with time limits for escalating claims

" Preserve your rights in writing



5. Common Contractor Mistakes:

Summary of Mistakes:

Mistake

1. Late notices

2. Poor record-keeping

3. Overclaiming

4. Ignoring concurrent delay
5. Failure to prove causation
6. Poorly drafted submissions

7. Ignoring dispute resolution clauses

Prevention

Submit protective notice immediately
Implement standardized daily reporting
Be realistic and evidence-based
Conduct honest delay analysis

Link delay to critical path

Use clear structure and evidence

Know and follow the contract

ICCP



Delay and Disruption Claims in EPC Contracts: A Contractor's Perspective ‘

ICCP

6. Practical Recommendations

" Proactive claim management;

= The 5 Golden Rules for Contractors;

= Negotiation vs. Arbitration — A Strategic Choice;

* Preparing for Arbitration — A Contractor's
Checklist;

= Working with External Counsel;

* Building a Claim-Ready Culture. 37




6. Practical Recommendations:

Proactive Claim Management: ICCP

Before the Project Starts:
» Understand the contract (notice provisions, time bars, governing law)
= Establish record-keeping systems

= Prepare baseline schedule

During the Project:

= Monitor progress against baseline

= Document EVERY delay (employer-caused and neutral)
= Submit notices and claims promptly

= Update schedules regularly



6. Practical Recommendations:
The 5 Golden Rules for Contractors:

Read the contract — Know your rights and obligations

Give notice — Early, even if incomplete

Keep records — Daily, consistent, secure

Prove causation — Link delay to critical path

Preserve your rights — Follow dispute resolution clauses

ICCP



6. Practical Recommendations:

Negotiation vs. Arbitration — A Strategic Choice: ICCP
Factor Negotiation Arbitration
Cost Low High
Time Weeks to months 12-24+ months
Control Parties control outcome Outcome determined by tribunal

May preserve commercial

relationship Likely ends relationship

Relationship
Enforcement Requires settlement agreement New York Convention award

Recommendation: Attempt negotiation/settlement first. Arbitration is the last resort.

6



6. Practical Recommendations:
Preparing for Arbitration — A Contractor's Checklist ICCP

All notices submitted on time

Complete project records available

Delay analysis completed by qualified expert

Quantum calculated with supporting evidence

Legal counsel engaged (if required)

Budget for arbitration costs approved

Internal decision-makers aligned on settlement authority



6. Practical Recommendations:
Working with External Counsel ICCP

Common Frustration: External counsel may not understand technical or commercial realities.

Role as Contractor Representative:

* Educate counsel on project facts and technical issues
* Provide organized, searchable documents

* Review draft submissions for factual accuracy

* Attend expert meetings and hearings

Remember: You are the client. Counsel works for you.



6. Practical Recommendations:

Building a Claim-Ready Culture:

Key Message for Management:

* Clamms are not failures. They are contractual rights.

What a Claim-Ready Culture Requires:

* Training for project managers and site staff

* Systems for documentation and scheduling

* Budget for claim preparation (experts, counsel)

* Management support for timely notice

ICCP



. Common Contractor Mistakes

Mistake #1 — Late Notices;

Mistake #2 — Poor record-keeping;

Mistake #3 — Overclaiming;

Mistake #4 — Ignoring Concurrent Delay;

Mistake #5 — Failure to prove causation;

Mistake #6 — Poorly Drafted Claim Submissions;
Mistake #7 — Ignoring Dispute Resolution Clauses;
Summary of Mistakes.

. Practical Recommendations

Proactive claim management;

The 5 Golden Rules for Contractors;

Negotiation vs. Arbitration — A Strategic Choice;
Preparing for Arbitration — A Contractor's Checklist;
Working with External Counsel;

Building a Claim-Ready Culture.

7. Key Takeaways

ICCP

= The 5 Most Important Takeaways;
= Final Thought.

8. Real Case Study

Background;

Delay Events & Employer's Rejections;

Employer's Key Rejection Tactics (Familiar?);

Key Arguments Raised by Contractor;

Arbitration Award — Key Findings (based on domestic
arbitration);

Final Outcome (Negotiated Settlement after Award);
Lessons for Contractors (from the project discussed in
case study).

@,

SINOTEC




7. Key Takeaways:

The 5 Most Important Takeaways: ICCP
1. Notice is everything. Submit protective notice immediately, even without full quantification.

2. Records are your evidence. Without documentation, your claim has no foundation.

3. Prove causation. Link every delaying event to the critical path.

4. Be credible. Overclaiming destroys your case.

5. Know your contract. Entitlement, notice periods, and dispute resolution clauses are non-negotiable.



7. Key Takeaways:

Final Thought ICCP

"A successful claim 1s not about winning an argument. It 1s about proving entitlement with evidence."

— Practical wisdom from the construction industry



Delay and Disruption Claims in EPC Contracts: A Contractor's Perspective ‘

ICCP

8. Real Case Study

» Background;

= Delay Events & Employer's Rejections;

= Employer's Key Rejection Tactics (Familiar?);

= Key Arguments Raised by Contractor;

= Arbitration Award — Key Findings (based on
domestic arbitration);

= Final Outcome (Negotiated Settlement after
Award);

= Lessons for Contractors (from the project
discussed in case study).

g




8. Real Case Study:

ICCP
Background:

Project Type: Hydropower project, South Asia

= Contract price: approx. USD 100 million

= (Conditions of contract based on domestic engineering forum guidelines (not FIDIC)

= Origmal Duration: 36 months, Actual Duration: 84 months

=  Origmal Commencement: 2012 | Original Completion: 2015 | Actual Completion: 2019

= [In late 2016, Employer granted a conditional EOT (partial with LD, partial without) and imposed 10% Liquidated

Damages on the contract price



8. Real Case Study:

Delay Events & Employer's Rejections:

Delay Event

Event #1: Delayed deployment of
expatriate staff (security/NOC)

Event #2: Local hindrances / access issues

Event #3: Flood / extreme weather

Event #4: Unforeseeable ground
conditions

Event #5: Delayed payments

Event #6: Adverse weather conditions

Event #7: Varied work / design changes

Event #8: Security / law & order

Contractor's Position

Claimed significant EOT

Claimed substantial EOT
Claimed EOT

Claimed EOT

Claimed EOT

Claimed EOT

Claimed EOT

Claimed EOT

<
ICCP

Employer's Rejection

Initially rejected (later partially allowed in
arbitration)

Minimal EOT granted

Very limited EOT granted

Rejected ("geological variations not a
cause for delay")

Rejected ("no EOT for delayed payment,
only interest")

Partial EOT granted

Conditional EOT granted*

©
Rejected '



8. Real Case Study:

ICCP

Employer's Key Rejection Tactics (Familiar?):

Employer Said Contractor's Response
"Delay was not on critical path" — Submitted as-built schedule proving criticality

— Float 1s a project resource, not Employer's
property

"Contractor used float"
"Concurrent delay exists" — Disproved with time impact analysis

— Invoked Contra Proferentem (ambiguity against

"No timely notice"
Y drafter)

ited Clause 26.1(e) — failure of Empl ‘
"No EOT for delayed payments” — Cited Clause 26.1(e) — failure of Employer to @

fulfil obligations



8. Real Case Study:

ICCP
Key Arguments Raised by Contractor:

= Time at Large: No EOT determination by Engineer — time at large
= Contra Proferentem: Ambiguous clauses interpreted against the drafter
= Prolongation Costs: Site overheads, equipment ownership, HO overheads (significant amount claimed)

Arbitration Award — Key Findings (based on domestic arbitration):

= EOT granted for delayed deployment of expatriate staff (Commencement Date period)

= Employer's bifurcated EOT (partial with LD, partial without) was set aside as not supported by the Contract
= Management Consultants' EOT determination was largely accepted (to the extent of Time only)

=  Contractor's Prolongation Cost claim rejected — inadequate documentation and lack of Engineer verification
= Parties to bear their own arbitration costs

Final Outcome (Negotiated Settlement after Award):

= Employer waived imposition of Liquidated Damages
= Contractor waived Prolongation Costs claim

Q



8. Real Case Study: <&

Lessons for Contractors (from the project discussed in case study): ICCP

Commencement Date delays can be claimed for EOT if properly justified (security/NOC issues are valid grounds).
"EOT with Liquidated Damages" is not supported by standard contract frameworks — the Arbitrators set this aside.
Prolongation Cost claims require:

(a) timely notice,

(b) Engineer verification of documents, and

(¢) actual expenses — not projections based on a single period's costs.

Conditional EOT (subject to future justification) is not admissible under standard contract frameworks. EOT
should be granted or refused — not conditional.

Your contractual rights are only as strong as your evidence and procedural compliance.

Document everything. Give notice immediately. Do not assume fairness.
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Questions?

Questions can be sent to:
= tamy.raza@instituteccp.com

" azhar magsi@yahoo.com

Azhar Bashir Khan, FCIArb, FICCP

azhar magsi@yahoo.com
& linkedin.com/in/azhar-bashir-khan

Feel free to connect with me on LinkedIn for follow-up questions

Thank you

ICCP
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